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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 

District of Columbia 

At Law No. S7,7S8 

Mary C. Ward, Plaintiff, 

vs. 

Hecht Company, a corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of 
the United States for the District of Columbia, at 
the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Fourth Amended Declaration 

Filed May 18 1937 

In the District Court of the United States for the District of 

Columbia 

At Law No. 87,788 

Mary C. Ward, 433 Seventh St., S. W., Washington, D. C., 

Plaintiff, 

vs. 

IIecht Company, a corporation, 7th & F Sts., N. W., Wash¬ 
ington, D. C., Defendant. 

— 1 — 

Hecht Company is a corporation, lawfully doing business 
in the District of Columbia and, as such, maintains a large 
store in the City of Washington for the sale of merchandise. 
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_ 2 _ 

The store consists of several stories and in said store, 
the defendant maintains escalators for the purpose of con¬ 
veying customers from floor to floor. 

— 3 — 

On December 3, 1935, Mary C. Ward, the plaintiff above, 
was a customer in the store of the defendant. She was 
on the second floor and desired to go to the lirst floor, 
and, in order to go to said first floor, got on the escalator. 

— 4 — 

The plaintiff, while she is not a mechanic, is in- 
2 formed and believes, and therefore avers that a part 
of a properly constructed escalator is an arrange¬ 
ment known as a “comb-plate,” the purpose of which is to 
prevent the customer’s shoe heel, or other objects from 
catching in the break between the portions of the escalator 
step while the same is being formed, and that if this ar¬ 
rangement is in a proper condition, which can only be 
determined by an expert mechanic, it is practically im¬ 
possible for an accident to occur by the catching of the 
passenger’s heel. 

That she had not the requisite knowledge and skill to 
make such an inspection, and further that the mechanism 
mentioned was and still is, in the exclusive power, control 
and custody of the defendant corporation whose duty it is to 
inspect the said mechanism regularly in order to see that the 
same is free from mechanical defects and in a proper and 
safe condition for use by the public. That she had and 
has neither the ability, the duty nor the right to make such 
an inspection. 

After she got on the escalator at the second floor and 
when the same had gone a short distance toward the first 
floor, her heel was caught in the break between the por¬ 
tions of the step as the same was being formed, and at 
the same time the said escalator gave a violent and sud¬ 
den jerk, and by reason of the said catching of her heel 
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and the sudden jerk of the said escalator, she was thrown 
down on said escalator and rolled to the first floor where 
she was caught at the knee by certain projections or teeth 
at the foot thereof, and thereby sustained injuries to her 
head, back, legs, severe internal injuries, and a severe 
nervous shock, all of which injuries are permanent. 

3 —7— 

By reason of said injuries the plaintiff has and will be 
put to a large expense in employing medical aid and in 
buying medicine; has and will suffer great pain and incon¬ 
venience and her earning power has been permanently im¬ 
paired. 

The injuries to the plaintiff were caused through the 
negligence of the defendant, who was a common carrier of 
passengers, in not keeping said escalator in a reasonable 
and safe condition. 

— 9 — 

Through the further negligence of the defendant, who 
was a common carrier of passengers, in not using that high 
degree of care necessary of carrying its customers safely 
from floor to floor. 

— 10 — 

Through the further negligence of the defendant in allow¬ 
ing said comb-plate to become worn, smooth, broken and 
defective, when they knew or should have known that it 
would likely catch the heels of, and throw, customers who 
rode on the same. 

— 11 — 

Through the further negligence of the defendant in allow¬ 
ing said escalator to give a sudden jerk when there were 
customers riding on the same. 

— 12 — 

By reason of the premises above the plaintiff claims of 
the defendant damages in the sum of Twenty-five Thousand 
($25,000.) Dollars, wherefore she brings this suit. 

Robert w. McCullough 
robert w. McCullough 

Attorney for Plaintiff 
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4 Pleas to Fourth Amended Declaration 

Filed May 24 1937 

# * ♦ 

1. Comes now Ilecht Company, a corporation, defendant 
in the above-entitled cause, by its attorneys, and, for plea 
to the fourth amended declaration in said cause filed, says 
that is has no knowledge or information sufficient to form 
a belief as to the allegation that the plaintiff was a cus¬ 
tomer in the store of the defendant; it denies that the pur¬ 
pose of said comb-plate is to prevent the customer’s shoe 
heel or other objects from catching in the break between 
the portions of the escalator step while the same is being 
formed; the said defendant denies that the heel of the 
plaintiff was at any time caught in the break between the 
portions of the step as the same was being formed, and 
denies that said escalator gave a violent, sudden or other 
jerk, and denies that the plaintiff fell or was thrown as 
the result of the catching of her heel or as the result of 
any jerk; the said defendant denies that it was a common 
carrier of passengers; the said defendant denies that said 
comb-plate was worn, smooth, broken or defective, denies 
that it knew or should have known that it would likely 
catch the heels of and throw customers who rode on the 
same, and denies that it was in fact likely to catch the 
heels of or throw customers who rode on the same. 

2. And, for further plea to said fourth amended declara¬ 
tion, the said defendant says that such injuries as were 
sustained by the plaintiff were sustained by her as the 
proximate result of her own negligence in not using said 

escalator in a proper manner and in the manner in 

5 which it was intended to be used. 

SIMON, KOEXIGSBERGER & 
YOUNG 

LAWRENCE KOEXIGSBERGER 
Attorneys for Defendant. 
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6 Joinder in Issue 

Filed June 8 1937 

* # # 

Tlie Plaintiff joins issue upon the defendant’s plea. 

robekt w McCullough 

Attorney for Plaintiff 

RALPH POTTS 

Robert w McCullough 

Attorney for Plaintiff 


7 Endorsed: Filed Jul 26 1940 

Washington, D. C. 

Friday, June 7, 1940. 

The above-entitled case came on for trial before Mr. 
Justice Jesse C. Adkins at 10:30 o’clock a.m. 

Appearances : 

Robert W. McCullough, Esq., and 

Ralph Albert Potts, Esq., counsel for plaintiff. 

Morris Simon, Esq., and 

Lawrence Koenigsberger, Esq., counsel for defendant. 
Proceedings at Trial 
Mrs. Mary C. Ward 
The Plaintiff 
Direct Examination 

By Mr. McCullough: 

Q. Calling your attention to December 3, 1935, were you 
in The Hecht department store ? A. Yes, sir. 

Q. Did anything unusual occur to you on that date? A. 
Yes, sir. 

Q. Will you tell the Court and jury just what happened 
to you? A. Well, as I was stepping on the escalator in 
Hecht’s on the second floor, I stepped on the metal base, 
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and my heel got caught; and as it got caught in the escal¬ 
ator, I felt a jerk, and 1 tried to balance myself, 
S and I couldn't, and 1 went down head foremost, 
down the escalator from the first—from the second 
to the first floor. 

Q. Where were you when you noticed that your heel was 
caught ? A. I was on the base there. 

Mr. Koenigsberger: If your Honor please, I move that 
that statement be stricken out, because it does not conform 
to the allegations in the complaint. The complaint does 
not say anything about her heel being caught in the comb 
plate as she stepped on the escalator. 

The Court: I think 1 will let him develop that. I will 
overrule your motion, and lie may develop that on further 
examination. 

Mr. Koenigsberger: We except. 

By Mr. McCullough: 

Q. Mrs. Ward, do you know anything about the mechan¬ 
ical construction of the escalator ? A. Xo, sir. I do not. 

# # # 

Q. Where were you when you first noticed that your heel 
was caught in something? A. As soon as I stepped on the 
escalator. 

# # # 

Q. You say there was a jerk. Would you describe to 
the Court and jury what kind of a jerk it was? A. Well, 
I don't know as—it just jerked like that (indicating), when 
I stepped on, and I tried to balance myself, and I couldn’t, 
and I fell over. My heel caught. 

# * * 

Q. The jerk. What effect did that have on you ? A. It 
threw me. . . . 

Q. Head first? A. .Just like that (indicating). Just 
threw me head first. Yes, sir. 

Q. I think you said you landed finally at the bottom of 
the stairs ? A. Bottom of the stairs. 

Q. At the bottom of the stairs what, if anything, 
9 happened to you from the escalator? A. My knee 
got caught and mv leg. 

c o % c* 
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Q. In what? A. The teeth. The teeth, because I have 
that mark. Just chewed it. And my coat was all 
chewed up. 

# # # 


By Mr. Simon: 

Q. The coat was chewed up, and what happened about 
the mark? A. On my limb, and right down below on my 
knee (indicating). 

By Mr. McCullough: 

Q. Now, about this being chewed up by the teeth at the 
bottom of the steps, will you describe to the Court and 
jury just what did happen to you, as near as you can, at 
the bottom of the stairway ! A. Well, I really—I was stand¬ 
ing there in a daze when I got to the bottom of the steps 
from falling from the first to the—second to the first; 
and a man, he helped me across the teeth as I got down 
to the bottom of the steps. 

Q. He picked you up? A. Yes. Picked me up. I 
couldn’t get up. . . . 

# # # 

Q. Now, did you or did you not receive any injuries 
because of this fall on this stair? A. Yes, sir. 

Cross Examination 


By Mr. Simon: 
# # 


Q. Did you have some packages in your hand? A. No. 
I didn’t have anything, any packages, in my hand, because, 
as I told you, 1 wasn’t making purchases. My daughter 
did. 

Q. Did you have some of her packages in your hand? 
A. No. I didn’t have any packages in my hand at all. 

Q. Who was on the escalator besides you at the time 
this accident occurred? I mean, were there any people on 
there? A. Yes, sir. There were quite a few people in 
front of me. 

Q. Did any of them fall? A. No. 


* 
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10 Do you remember a gentleman on the escalator 
at the time you fell who came to help you up? A. 

Help me up ? 

Q. Yes. A. But 1 don’t know who he was. 

Q. Yes. But you hadn’t even then gotten to the first 
floor, had you? A. Oh, yes. He helped me up after the 
accident. 

Q. Were there some children on the escalator behind 
you? A. Xo. 

Q. Was there anyone behind you on the escalator? A. 
I couldifit tell you that. 

Q. When you fell did you see anyone coming behind you? 
A. I couldn’t tell you that. 1 fell right head first, and 1 
couldn’t tell you to save my life. 

Q. As 1 understand you, you stepped on the escalator 
on a plate. How big is that plate; do you recall? A. I 
couldn’t recall how big it was. 1 only know I got my heel 
caught in it, and it threw me, and 1 fell down. 

Q. You mean your heel caught and it jerked you? The 
escalator didn’t jerk, did it? A. The escalator jerked. 

* # # 

Q. What about the floor that your heel got caught in? 
Did that cause you to jerk? A. Well, I guess so. 

Q. What type of shoe did you have on? A. I had a 
narrow heel at that time. 

* # # 

Q. You didn’t save those, did you? A. Xo. I didn’t. 

Q. You just saved this coat ? A. l’es, sir. I just saved 
the coat. 

Q. Was the rubber heel pulled oft the bottom of 

11 that narrow-heeled shoe? A. Well, I couldn’t tell 

you that. 

# * # 

Q. Tell us how the shoes were damaged? A. They were 
damaged as they got out the teeth. I don’t know whether 
it was the teeth or not— 

* * # 

Q. Isn’t it a fact that you fell about four steps, and 
the man helped you while you were riding down on the 
escalator? A. Xo, I fell all the way down. 
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Q. Yon fell all the way down from the second floor? A. 
From the second floor all the way down. 1 didn’t stop 
until I got to the bottom. 

Q. What happened to all those people that were in front 
of you? A. 1 don’t know. 

Q. Did you upset them? A. I don’t think so. 

Q. You didn’t upset anybody when you fell down? 
A. No. 

Q. As you fell down the steps from the second floor to 

the first floor, I understand you to say that there were 

other people on the escalator besides you, ahead of you. 

Is that right? A. They weren’t exactly in front of me. 

Thev could be to the side of me or— 

* 

Q. Oh, you want us to understand, then, that you passed 
them on the way down? A. No. I didn’t pass them. 

Q. Were there people that you passed on the escalator 
or not? A. I don’t know. 

Q. Did any of those people help you or anything? A. 
Well, they couldn’t stop. How could they stop on the 
escalator? 

Did they stop you as you were going by them? 

* * * 

A. I couldn’t tell you that. 

# # * 

12 Q. There is a hand rail on the escalator, is there 
not, a place for you to put your hand? A. Yes. I 
guess so. 

Q. Did you have your hand on the hand rail? A. No. 
I don’t think I did. 

# * # 

Q. Did you have any children with you at all? A. I had 
my daughter. 

By the Court: 

Q. IIow old was she ? A. She is 26. 

# # # 

Q. Did you have another child? A. I have two children. 
Q. Two boys? A. One is 26 and the other 10. 

Q. Is the 10-year old child a boy? A. Yes. 
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Q. Was he with you that day? A. Yes, sir. 

Q. When he was with you at The Hecht Company at the 
time of the accident, he was behind you, wasn’t he? A. No, 
sir. Mv daughter—he was in front of me. 

Q. Where was your son? A. In front of me, with my 
daughter. 

* * * 

Q. Please tell us where the little ten-year-old boy was at 
the time this accident occurred. 

By the Court: 

Q. Was he 10 then or 10 now? A. lie was 5 then. He 
is 10 now. 

By Mr. Simon: 

Q. . . . Where was he at the time? A. He was with my 
daughter, 

13 Q. Where was your daughter? A. She was in 
front of me too. 

Q. She was in front of you? A. She also had her two 
little children with her. 

Q. Could you reach the children? A. No, sir. 

Q. How close were you ? A. They got on the escalator 
before I did. I couldn’t reach them. 

# # # 

Q. Let me get this entirely definite. These children were 
on the escalator ahead of you? Is that right? A. They 
were with my daughter. 

# # * 

Q. There weren’t any of them behind you? A. No. 

# # # 

Q. Now, please tell us how old the other two children 
were. Your son was 5 years old. Tell us how old your 
daughter’s children were. A. Just a year’s difference be¬ 
tween my boy and the grandaughter. And then she had 
the other one with her, and there is just about fifteen 
months difference between them. That is all I know. 

Q. So that all the children were in the neighborhood of 
4, 5, or 6 years old; is that right? A. Yes. 
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Q. And they were all ahead of you with your daughter? 
A. Yes. And their mother. 

Q. And their mother. And your little boy was with you? 
A. Yes, sir. 

Q. And how many steps ahead of you were those chil¬ 
dren and your granddaughter? A. Well, I guess they 

were just right in front of me. 

14 Q. 1 asked you whether you could reach them. A. 

No, sir. I couldn’t reach them. 

Q. Do you remember one of the children stumbling by 
trying to play and your trying to reach for them and losing 
vour balance in that fashion ? A. No, sir. 

Q. That didn’t occur? A. No, sir. 

Q. By the way, Mr. McCullough has been your attorney 
ever since this accident happened, hasn’t he? A. Yes, sir. 

Q. And did you tell him all the facts that you have given 
us here today with regard to what occurred when you first 
consulted him ? A. Yes, sir. 

Q. And you constantly maintained the same position with 
regard to what occurred? A. Yes, sir. 

* # # 

Q. Your knee and your coat were torn at the bottom 
of the steps as you were leaving the escalator; is that right? 
A. Yes. ... It was there that I caught my knee and my 
coat. But at the top of the steps I caught my heel, and it 
jerked me and threw me. 

# # * 

The Court: 

Ask her what she means by the top of the steps. 

Mr. Simon: She means the second floor, just as you 
get on. 

By the Court: 

Q. Was that before you started down? A. As I stepped 
on the escalator, my heel caught. 

Q. Did you step on the platform before reaching— A. It 
was a metal base in the escalator, and it caught my heel 
and it jerked and threw me. 

Q. What I am trying to get is whether you were still on 
the second floor when your heel caught, or whether 
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15 you had gone down a step or more steps. Can you 
tell us that ? A. Well, 1 was on the second lloor. 

As 1 stepped on the escalator. The escalator isn’t on the 
floor, is it? 

Q. Well, I don’t know that. I wasn’t there. I am just 
trying to get you to say. A. It was on the escalator. 

Q. Yes. But where on the escalator? A. As soon as 
I stepped on, on this base, it caught my heel. 

Q. Had you gone down the steps? A. Well, I couldn’t 
tell you that, because 1 was— 

Q. As this jerk came you say you fell? A. It threw me. 
Q. Can you tell the jury just how you fell? A. I fell— 
Q. Forward or backward? A. I fell forward. 

By Mr. Simon: 

Q. Did you fall head first? A. Yes, sir. 

Q. And went down the escalator practically on your 
stomach ? Is that right ? A. Well— 

By the Court: 

Q. You didn’t say that? A. No. I didn’t say that. It 

mav have been that I stumbled. 

•* 

Bv Mr. Simon: 

Q. Well, you fell head first? A. Yes. It threw me— 

Q. Then the place you got this tear was on the back 
of your coat? A. Well, I guess the escalator threw me 
over and I sat down as I got to the bottom. 

Q. Yes. You rolled over on the escalator? I say, you 
rolled over on the escalator as you fell? 

* * * 

16 A. Yes, sir. It threw me, I said that I was on the 
escalator. It threw me head foremost. 

By the Court: 

Q. Where did your arms go? A. My arms? I guess, 
to the side of me. 
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By Mr. Simon: 

Q. What did you do with your arms? Did you try to 
grab the rail or try to grab anybody? A. No, sir. I 
couldn’t. . . . 

Q. There was nothing wrong with your arms, was there ? 
A. No. 

Q. Now, didn’t your daughter come right up the steps, 
she being in front of you, and try to stop you or help 
you ? A. She couldn’t get up the escalator. She was stand¬ 
ing down there when I got down. 

Q. You say she couldn’t come up the escalator? A. She 
was down at the bottom as 1 got down. 

Q. I understand you to say that she was just a step or 
two in front of you. A. She was, but she got down in front 
of me, before I did. 

Q. She got down to the bottom, but didn’t she try to run 
up to stop you? A. She was standing right there. This 
man was helping me. A man helped me. 

Q. As I understand you, you were at the top portion of 
this escalator when you fell? A. Yes, sir. 

Q. Your daughter was at one or two steps down in front 
of you, and she had just got on the escalator, hadn’t she? 

A. She had just got on the escalator? 

17 Q. Yes. Just stepped on in front of you, I under¬ 
stood you to say. A. Yes. 

Q. Now, isn’t it a fact that you were not tripped at the 
top of the escalator, but that it was somewhere down in 
the center of the passage from the second floor to the first 
floor that you stumbled? A. No. I got tripped. My heel 
caught and it jerked me and it threw me down the steps. 
I fell head first all the way down the steps. 

Q. 'Well, coming back to my other question, isn’t it a fact 
that your daughter was on the step in front of you, but 
she made no effort to come back and help you? A. She 
was facing down. Mavbc she didn’t see me. 

Q. Answer the question. Did she make any effort to 
come back? A. No. 

By the Court: 

Q. Did you scream at all? A. I couldn’t say whether 

I did or not. 

# # # 
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Q. How many steps did you occupy after you fell? A. 
Well, I don’t know. I imagine, whatever my body would 
cover. 

Q. And you were lying on your dress here? A. My coat. 
Q. You were full down? A. Not full down. I don’t think it 
was full length. 

Q. You don’t think that you slid down the steps? A. No. 
Q. You were just carried down? A. I was carried. I 
didn’t slide. 

Q. Did vou strike vour daughter or vour children? A. 

v v * O v 

No, sir. I didn’t strike anybody. 

># # # 

Q. That is a right high floor here that that escalator 
runs from, the second to the first floor? It is quite a long 
length, isn’t it? A. Yes, it is. 

18 Q. You would not hazard a guess as to how many 
steps that is on the escalator? A. No. I don’t know 

that. 

Q. Where you originally fell was at the top? A. Yes, 
sir. 

Q. Just a step or two. Would you be a step down from 
the second floor? Is that right? A. Yes, sir. 

* # # 

Q. Had you ever ridden on any escalator before? A. 
Yes, sir. Before, but not afterwards. 

Q. Where? A. At the Palais Royal. I went down that 
escalator. 

# # # 

Q. Now, going back to the escalator: On the second floor, 
as you approach the escalator, there is a large brass plate, 
or was a large brass plate—is that right—or bronze plate ? 
A. Yes, sir. 

* # * 

Q. Now, then, that metal plate had teeth on it? I am on 
the second floor now. It had teeth on it that look like a 
comb? 

(Going to the blackboard) This is not intended to be 
to scale or to be entirely accurate (drawing on blackboard). 
There is a contraption such as that made of metal at the 
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top that you heard them speak of today? Do you remember 
that? A. Yes. 

Q. This is a metal plate.... The steps start going down 
here, Mrs. Ward (indicating) ? A. Yes, sir. 

Q. Were you on the stationary platform when there was 
a jerk, or where were you with relation to that diagram 
when that jerk occurred? A. I were on the steps, as I 
stepped off on the second— 

Q. You stepped up to the first step; is that right? A. 
That is right. On the facing. 

19 Q. In other words, you stepped off of the comb 
plate. This is what we will call the comb plate (in¬ 
dicating). A. Coming off from the first floor, and 1— 

Q. There wasn’t any comb plate at the second floor? A. 

I didn’t notice any. 1 never seen any. I told you the place. 

I just caught my heel. My heel got caught in something, j 
I don’t know what. It was something. But it jerked me 
and threw me. 

Q. Was that when you were on this comb plate on the j 
second floor, or had you started on the steps? A. I had I 
started on the escalator. I told you. 

Q. You had started? A. It caught my foot. That is j 
the onliest thing that I know. 

Q. .. . But on the plate of the escalator you caught your ; 
foot? A. Caught my heel. 

Q. Caught your heel. But you had already gotten on j 
the step part of the escalator where it starts down, hadn’t 
you? A. Yes. Stepped down and it caught my heel and I I 
fell down. 

* # # 

Q. Now, when this escalator gave a jerk and your foot j 
was caught, you were already on the down portion of the ! 
escalator, on the steps going down them? You were going 
down the escalator? You had left the second floor com- ! 
pletely? A. I don’t know whether 1 left the second floor j 
or not. I was on the steps—that is all I can say—on the j 
bases. There was a metal base, and my heel caught and j 
caused me— 

Q. You were on the step part of it that was made of 
metal? A. Yes. The step. 

Q. They were made of metal? A. Well, I don’t know. I 
guess so. 
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Q. Were you on those steps? A. Yes, sir. It occurred on 
the steps. 

Q. In other words, you had completely left the second 
floor? A. I was on the escalator steps, the head of the 
steps. 

Q. You had completely left the floor as such? A. 
20 On the escalator. I was on the escalator. 

Q. You were on the body of the escalator starting 
down? A. Yes, sir. 

Q. And you had completely—Let me say this to you . . . 
there is a comb plate at the second door. You had com¬ 
pletely passed that and you were on the body of the steps 
going down? A. Well, 1 don’t exactly know whether I had 
left it or not. But I know that my heel got caught in some¬ 
thing. 

Q. Yes. But it didn’t get caught in this metal plate, did 
it (indicating) ? A. I don’t know. 

Q. Well, that doesn’t move? That is stationary. It was 
something moving, wasn’t it? A. Yes. It jerked me. 
Something jerked me. 

Q. Well, I want to tell you—that is, I want you to tell 
me, if you were on the steps then which had started down 
toward the first floor. 

* # # 

Were you below the level of the second floor ? Were you 
below the level of the second floor when this jerk came and 
your foot caught ? A. I was on the escalator. That is all 
I know. 

By the Court: 

Q. Let this (indicating) represent the second floor. You 
tell the jury just where you were. Assuming that this is 
the platform on the second floor (indicating), just where 
were you on the second floor? Will you tell the jury just 
where you were when your heel caught? Point out which 
part of it you were on. A. As well as I could remember 
it, I was on the—stepping off the step down on the—and 
I guess it was the second step—and as soon as I stepped on 
the step, that is all I can tell you. 

Bv Mr. McCullough: 

Q. Do I understand that you were on the platform like 
this (Indicating)? A. Yes, sir. 
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Q. And that as you were making* the first step something 
like that (indicating), that your heel caught? A. 
21 Yes, sir. My heel caught. 

Q. Then something jerked and you fell? A. And 
I fell. That is all 1 can remember. 

* # # 


By the Court: 

Q. . . . You just illustrate to the jury where you were 
when your heel caught. . . . A. 1 was on the second floor. 
Just as 1 stepped down like that, (indicating) my heel got 
caught. 

Q. Which heel ? A. This one (indicating). 

Q. Your left heel ? A. Yes. And it jerked and threw me. 
That is all 1 know. 

Mr. Simon: The lady says that her left foot, that as 
she was stepping off the second floor her left foot caught on 
that moving elevator— 

The Witness: Like this (indicating). Just like that. 

Mr. Simon: —on that moving escalator, her heel caught, 
and the escalator at the same time gave a jerk and she was 
thrown forward. 

The Witness: \"es, sir. 

Mr. McCullough: The two things happened about the 
same time, the jerking and the heel catching. 

By Mr. Simon: 

Q. All right. There came a sudden jerk at about the same 
time of the— A. My heel caught and— 

w O 

Mr. McCullough: Just a minute. 

Mr. Simon: Is what I said satisfactory? 

Mr. McCullough: Oh, yes. 

Mr. Simon: Will you read that, Mr. Bennett, please? 

(The Reporter read as follows:) 

“The lady says that her left foot, that as she was stepping 
off the second floor her left foot caught on that moving 
elevator, on that moving escalator, her heel caught, 
22 and the escalator at the same time gave a jerk and 
she was thrown forward.” 
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Mr. McCullough: She didn’t say a word about a moving 
escalator. As a matter of fact, Mr. Simon, she told you 
that this part that she was standing on was moving. 

Mr. Simon: Xo, the part that she was standing on was 
not moving. I have been trying to bring that out for the 
last half hour. 

Mr. Cullough: We disagree on that. 

Mr. Simon: Is this what you agree to, Mr. McCullough— 
and get this clear, Mr. Bennett—As 1 understood you to say, 
you were on the second floor and with your left foot you 
stepped on the first moving step of the escalator, and as 
you did, your heel caught, and the escalator gave a jerk, 
which threw you forward, and you fell from there to the 
bottom of the flight of escalator stairs? 

The "Witness: Yes, sir. 

By Mr. Simon: 

Q. That is a correct statement? A. That is a correct 
statement. 

Q. Your coat was not torn at that particular time, but 
at the botom of the flight of stairs? A. Flight of stairs, 
bv the teeth. 

V 

# * # 

Q. "Will you just describe the heel that was on your shoe 
at the time of this accident ? A. A small, narrow heel 1 had 
on then. 

# # * 

Q. About an inch in circumference or an inch in diam¬ 
eter? Show that to the jury again. A. I guess, about like 
this. 

# # # 

Mrs. Helen C. Hudson 

Direct Examination 

Bv Mr. McCullough: 

Q. You are the daughter of Mrs. Ward? A. Yes, sir. 

Q. You were with your mother on December 3, 
23 1935, on the second floor of The Hecht department 

Store? A. Yes. 
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Q. Did anything unusual occur on that day to your 
mother? A. Yes. 

Q. Speak a little louder. A. My mother fell down the 
escalator of The Hecht Company from the second floor to 
the first. 

Q. Were you with her ? A. Yes. 

Q. Will you just take your time and describe to the 
Court and jury as near as you remember what took place? 
A. As I was going down the escalator, I had my two chil¬ 
dren with me. They were on the steps preceding me. 

Q. In front of you? A. Yes. Each one was on a separate 
step on the left-hand side going down. A couple of steps 
in back of me was my brother, on the right-hand side going 
down. 

As I got half way of the escalator, I felt a sudden jerk. 
I came to about the fourth step from the bottom of the 
escalator and I happened to turn, and I looked, and there 
was Mother right almost in front of me. Her head was 
down toward the steps, toward the base of the escalator, 
about the fourth step from the bottom. And I don’t know 
just where this man came from, this colored fellow; but 
he assisted the children off the escalator. 

Q. Now, Mrs. Hudson, as you went down on the escalator 
— A. Yes. 

Q. —do you know how far your mother was behind you 
when she got on the escalator when you started down? 

# # * 

A. About four steps. 

# # » 

Q. When she struck the bottom of the escalator what was 
her physical position in regard to the stairs? Was she 
standing up or lying down ? A. No. She was lying 
24 down. 

Q. She was down ? A. Yes. 

Q. What, if anything, happened there to your mother at 
the bottom of the stairs? A. Why, she was lying down on 
the—as I say, standing there T tried—I was not standing 
still, of course. The stairway was still moving. And I 
tried to brace mother up as much as I could, in order to 
keep her from her hand or from her hair going into the 
base of the escalator. 
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Q. Going* into what, Mrs. Hudson? A. Into the teeth of 
the escalator. 

Q. Did any part of her body or clothing go into those 
teeth? A. The coat went into the teeth and her leg. 

Q. What happened to her leg? A. The leg was just— 
below the knee went into the—caught—went right into 
the base of the escalator. 

Q. Did you see her leg after the damage? A. Yes. 

Q. Did you see the coat after the damage? A. Yes. 

* # * 

Q. IIow about this jerk? Will you try to describe to 
the Court and jury the effect that this jerk had on you? 
Just tell them what happened. A. Well, as I was going 
down, about half way it felt as if it was something was 
not smooth about the escalator, and if felt as if—well, if 
vou was to take a smooth surface and run vour hand across 

tt w 

it, it wouldn’t hurt. But if you was to take a bumpy 
surface and go over it, why your hand would, of course, 
have a jerk. That is just how it felt to me. 

Of course, it kind of frightened me a little. But it 
didn’t it didn’t seem like it—it didn’t cause me to lose my 
balance or nothing. But it just frightened me, as if it was 
something going to stop about the escalator. 

Q. It appeared to you as if it were going to stop? A. 

Yes. 

25 Q. In other words, it was jerky? A. Yes. 

Q. Was it a definite jerk? A. Yes. It was. 

Q. Can you show the Court and jury with your hands 
or something how this jerk seemed to you ? A. Well, I will 
take my handkerchief. You know, a straight—just like 
as if a straight piece of paper, and you go straight down; 
well, there is no jerks there. But if you go straight down 
and pull it like that (indicating) then it is a jerk. 

Q. There was a definite, sudden jerk? A. Yes. There 
was. 

# # # 

Q. Had your mother—you didn’t see your mother fall, 
or were you conscious that your mother had fallen before 
or after you knew of that definite jerk? A. It was—well, 
I wasn’t—I thought it was—I am not thinking—I just can’t 
recall that question. 
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Q. Did your mother make any outcry? A. No. She did 
not. 

* * * 

Cross examination 
By Mr. Simon: 

Q. Did you ever talk to Mr. McCullough about this acci¬ 
dent, to Mr. McCullough, your mother’s attorney? A. No. 
Other than witness. 

Q. I asked you if you have ever talked to Mr. McCul¬ 
lough about this accident. A. Well, other than being as 
witness. 

Q. How often have you talked with him? A. Well, I 
haven’t seen him very often. 

# * * 

Q. Did you employ Mr. McCullough? A. No. 

# # # 

26 Q. When the case first occurred—the first time 
you saw Mr. McCullough— . . . you gave him a full 

and complete statement ? A. Yes. 

Q. Of what you said today? A. Yes. 

Q. And you told him about this jerk? A. Yes. 

# # # 

Q. How soon did you see him after the accident? Within 
five or six months? A. Yes. 

« * # 

Q. You were on the righthand side? A. Yes. 

Q. Do you remember the rail on the side? A. Yes. 

Q. Did you grab hold of that? A. Yes. 

Q. Did your children have hold of it? A. Yes. 

# # # 

Q. Your mother was within four steps of you? 

27 A. Yes. 

Q. I also understood you to say that this jerk 
that you felt was about when you were on about four steps 
from the bottom? A. Yes. No. Half way down, I said. 

Q. Half way down. That is when you felt the jerk? A. 
Felt the jerk. Yes. 
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Q. Did that jerk throw either of those three children off 
their balance? A. No. 

Q. Did it throw you off your balance? A. It didn’t 
throw me off my balance. It scared me. ... 

Sort of frightened me, just the same as if you stumble at 
the curb. 

Q. See if I am correct, . . . when you were about half 
way down—from the second to the first floor— . . . and 
your mother was four steps behind you— . . . that the 
elevator gave a sudden jerk and then continued running 
right smoothly all the way down? A. Xo, it didn’t ... it 
was still a little slower on the steps. As it was going 
down, it was still jerking. 

Q. It was a continuous jerking? A. "Well, it was still 
jerking as it was going down on the steps. 

Q. How many jerks did it give? A. "Well, I felt the real 
sudden jerk about half way down. 

Q. You were down the fourth, down half way when you 
felt the first jerk? A. Yes. I felt the first jerk half way 
down. 

Q. "When did you feel the next jerk? A. I felt the next 
jerk just about a couple of steps down. 

Q. A couple of steps down? A. It was after the chil¬ 
dren had got—after this man took the children off the 

escalator. 

* * # 

Q. Is that right? A. That is right. 

28 Q. How old is your brother ? 

The Court: I don’t know what you mean. How 
old he was then or how old he is now? 

A. He is 10 now. He was 5 then. 

Bv Mr. Simon: 

Q. Your mother—vou didn’t see her when she fell? A. 
Xo. 

Q. When you were half way down, that was the first jerk 
that you felt ? A. Yes. 

Q. And your mother was four steps above you? A. Yes. 

Q. So that your mother was already on the escalator 
when the jerk occurred and threw her in the direction that 
all of you were going? A. Yes. 
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Q. Had you made some purchases there that day? A. 
Yes. I did. 

Q. Were your little boys carrying any of-them? 

* * * 

A. No. I was the only one carrying packages. 

Q. Did your mother have any of them? A. No. 

Q. What did she buy there that day? A. I can’t recall 
that. 

Q. She made some purchases? A. She made some, but 
she didn’t have any packages at all. I couldn’t recall 
what she bought that day. 

# * •* 

Q. The first you saw your mother was after the jerk? 
A. Yes. 

Q. And when she was almost in front of you; is that 
right ? A. Yes. Her head was right in front of me. 

Q. And you were on the left? A. Yes. 

29 Q. And your brother, as 1 understood you to say, 
was on the right? A. lie was on the right. 

Q. Did your mother as she fell strike your brother and 
knock him down? A. No. The fall threw her over to¬ 
ward me. 

Q. The fall threw her over to the left? A. Yes. When 
she fell, it threw her over, from coming from the top to 
the bottom. It threw her over towards me. 

Q. You were facing the— A. I was facing downstairs, 
the first floor. 

Q. And the first you knew of your mother was when— 
A. After the jerk. I happened to turn— 

Q. You turned and you saw— A. And I saw her. She 
was laying down head first. 

Q. On her side? A. No. Kind of on the side. 

Q. Right side or left side? A. On the left side. 

Q. . . . So that her back was more toward you ? A. On 
her left side. 

# # # 

Q. The little boy, your brother—what was he doing? 
Standing still? A. No. He happened to—the colored 
fellow happened to step olT and get him off too. 
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Q. He stepped up by the escalator? A. lie didn’t step 
up. He just stepped over like that (indicating) and helped 
lnv brother off. 

V 

Q. Your mother was lying flat on the steps? A. On, 
she was—she was lying on—at the bottom. 1 held her to 
keep her hand or her hair from going in the teeth of the 
escalator. And also this white man—where he came from 
I don’t know—he tried to help my mother up, as the stair¬ 
way was moving; but he couldn't, because it didn’t stop. 

Q. It continued right on? A. Continued on. 

30 Q. The stairway never stopped at any time that 
vou are talking about? Is that correct? A. That is 

true. 

* # * 

Q. Did your mother ever tell you what caused her to 
fall? A. Well, she said her heel caught in the base of the 
escalator as she was stepping on that metal base. 

Q. As she was stepping on the metal base ? A. Yes. 

# * # 


31 Edward Henry Luehrman. 

Direct examination 

By Mr. McCullough: 

Q. State your full name. A. Edward Henry Luehr¬ 
man. 

* # # 

Q. Whom are you working for, Mr. Luehrman? A. For 
the Hecht Company. 

Q. How long have you been employed there? A. Since 
August, 1937. 

Q. What are your duties there? A. I am the building 
superintendent; responsible for all maintenance of me¬ 
chanical equipment and new construction. 

Q. As one of your duties is it necessary for you to view 
and inspect from time to time the equipment known as the 
escalator? A. Definitely. On a periodical schedule. 

Q. I asked you to state if— A. Yes. 

Q. Could you state to the Court and jury whether there 
is an escalator operating from the second to the first floor 
at that— A. Yes. There is. 
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Q. Do you know how long it has been there? Do you 
know when it was put in ! A. The installation was ac¬ 
cepted by the company September 29,1934. 

Q. Now, will you state to the Court and jury, at the top, 
say, on the second floor, if a party were descending from 
the second floor to the second floor . . . what procedure 
they take; and if you will consider this—you might demon¬ 
strate considering those as the second floor base (indicating 
steps near witness’ chair), and where I am standing as the 
second floor. A. That is right. 

Q. Let us assume that I am 6 feet back from the esca¬ 
lator. Will you demonstrate to the Court and jury what 
vou do to get on that escalator and descend downstairs? 

A. Shall I demonstrate? 

32 Q. Yes. That is what I would like to have you do. 

A. The treads of the escalator are approximately 
14% inches in width; and I stand on the— 

By the Court: 

Q. The top of the stops? A. Yes. The top of the steps. 
14% inches. 

By Mr. McCullough: 

Q. Would that correspond to the black piece there? A. 
I can show you. There is one tread (indicating). 

Q. That is about an inch behind this black part? A. 
That is right. * * * That (marking with chalk) indicates ap¬ 
proximately two treads. 

Q. Will you get back and show what happens as you want 
to descend downstairs from the— 

Bv the Court: 

Q. Are there just two treads? A. I have indicated, your 
Honor, two treads. As you approach the escalator, the 
comb plate—that is this point here (indicating). That is 
the point at which the tread emerges from the floor. At the 
level of the second floor you step on the level tread. This 
tread is level with this tread. 

Bv Mr. McCullough: 

Q. You put both feet right where the first step is, the 
way you are there now? A. Yes, sir. 




26 


IIEC1IT CO. V. MARY C. WARD. 


( t ). Xow, immediately behind your heels is stationary? 
A. The tread is continuous. 

Q. You are standing on the first tread, I understand? A. 
Yes. 

(,). If you step hack, you step on a stationary part? A. 
Yes. 

Q. Xow, what happens to you now? You stand there. 
Will you step on the first tread again? When you step on 
that tread there, what happens? A. Your body is 

33 brought into motion the same speed as the escalator, 
and that tread runs out perfectly horizontal until it 

reaches this point here (indicating), before it starts to de¬ 
scend. 

Q. * * * Standing in the same position you are standing, 
vou move exactly like vou are standing, forward? A. 
Horizontal. 

Q. Horizontally 14 J /g inches? A. That is right. 

Q. So now, if you will move out to the next step. (The 
witness did as requested.) 

Q. When you get to that point, you are still on the same 
step? A. That is right. The same level. 

Q. On the same piece of board or metal? A. Metal. 

Q. * * * What happens now? A. Xow the escalator 
tracks start to descend, and you follow the escalator right 
down on this tread. 

Q. In other words, there is a break? A. The step starts 
to lower. 

Q. * * * Which angle here does it break? A. The step 
is perfectly horizontal, but you are sliding down an inclined 
track; so you drop down on an elevation. 

Q. You drop down on a level like this (indicating)? A. 
No. It is very gradual. You drop down very slowly. It 
is just like going down an incline. This tread— 

Q. What do you mean—“just like going down an in¬ 
cline”? A. The tracks underneath this tread go down at 
an angle about like that (indicating). You are standing 
on a horizontal tread, and you are slowly lowered. There 
is no abruptness to it. 

Q. Where is tin* comb plate? A. The top comb plate is 
back here (indicating). 

Q. At the floor level? A. That is right. 

Q. Has a passenger any control whatsoever over 

34 the mechanical operations? A. Xo. 
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Q. It is completely beyond their control? They have 
nothing to do with it whatever? A. They have nothing to 
do with the equipment. 

Q. Now, Mr. Luehrman, after you step off the stationary 
part of the second floor onto that part of the escalator 
which conies out of the comb plate and take your stand 
there, that is moving as you step on it, isn’t it? A. That 
is right. 

Q. And it comes from between definite sections of what 
you call teeth of the comb plate? A. That is right. 

Q. Now, in the operation of this escalator at the Ilccht 
Company department store from the second floor to the 
first floor, if it were operating mechanically correct, does 
it proceed to the first floor in a steady gait? 

# # # 

A. Yes. 

Q. If it were operating mechanically correct, would there 
by any jolting or jerking to it whatever? A. No. 

Q. 'When the escalator gets to the bottom of the steps, 
will you tell the Court and jury what the mechanism is 
there at that point? A. I could indicate it here. It is just 
the reverse. 

Q. Yes. Anv wav that vou want to. A. * * * You are 
standing on this level tread that is slowly descending. It 
reaches the first floor elevation two treads from the comb 
plate. 

Q. In the reverse from what it started? A. In the re¬ 
verse from what it started. So you are moving slowly 
forward (indicating) at the first-floor level at this point 
(indicating) and at this point (indicating), and then you 
come to the comb plate. 

Q. Now, Mr. Luehrman, what would happen if you were 
standing where you are now and then you got out to the 
floor? There is no step there then? It is just perfectly 
level? A. Perfectly level. 

Q. What would happen to you if you just stood 
35 there, standing there where you are? A. You would 
slide right off the comb plate. 

Q. Right onto a metal— A. Onto a bronze corrugated 
landing plate. 

Q. And the movement of that stairway would just sort 
of slide you just gradually, would it? A. An easy push. 
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Q. Kasy, just gradually rii>ht on off. And then you 
would find yourself standinjc on a stationary piece.' A. On 
a stationary piece at the first-iloor level. 

( t ). Now will you explain to the Court and jury how the 
moving stairway v;oos out of sijjht at tin* base? A. Yes. 

Q. Tell us what it is. A. The tread comes out here (in¬ 
dicating - ) and eoes over a larue wheel underneath, and 
tin* tread turns upside down and yoes back underneath the 
escalator run. 

Q. W’hat is on the stationarv landing on the first floor? 
Let us say tin* first lloor, where the escalator "oes under 
the floor; what is the physical make-up of the part of the* 
mechanism that fits into the moving parts? A. It con¬ 
sists of a bronze plate with teeth that match, with the ex¬ 
ception of a very small clearance, which is about an eighth 
of an inch, the corrugations in the tread. So as the tread 
comes down into the floor, if uoes in between the pieces of 
the comb plate and slides underneath it and down over the 
wheel and then back up auain. 

( t >. If the escaalator, an escalator, this escalator were 
properly const meted, would it be possible for a person in 
your judgment to be caueht. for her clothing to be eauidit 
in that comb plate? A. It is definitely a problem to catch 
your clothing in it. A> 1 say, there is only about an eighth 
of an inch clearance. 

( t ). What 1 am t ryinir to m-t you to answer me is: ('ould a 
person be caught in there and be injured? Could their 
clothinu - be caught in there? A. I can only answer that 
it miuht be po>sibio it tin re were forces pushing down. 

(). That is, assumiu.i:' that il was properly con- 
.*>() structed? A. ’flint is riuht. 

( t ). 1 understand you to say fhat if it was properly 
const meted. utiless tin i e v; •, force definitely pushing 
down, il would be impossible. Is that riidit ? A. That is 
ri if lit. 

('r<>>s Kxaminalion 


I»y Mr. Simon: 

Q. r»y “force"* you menu that if a person's bode was on 
top of their clothing, tln-ir clothing could net cauu'hl ? A. 
es. providing it was liidit material. 


1IECHT CO. V’. MARY C. WARD. 


29 


(,). Could material such as this (indicating), if a person 
is a rather heavy woman and had it on (indicating Mr. 
Simon’s coat), could their clothing get caught—do you 
think that that could get caught in it.' A. If there was 
a heavy weight on it pushing it down. 

( t ). Mr. Luehrman, would you say that a woman of 230 
pounds was a heavy weight? A. I would, sir. 

Q. Is the speed of the elevator, of the escalator, gov¬ 
erned? A. Yes, sir. 

( t ). How is that governed? A. It is governed by an 
inertia-tvpe governor on the drive shaft. The mechanism 
is so designed lhat if then* is a sudden increase in speed, 
the governor immediately actuates an electrical circuit, 
which stops the entire escalator and locks it in position. 

(J. When you say it locks it in position, how can you 
start it again? A. Only by manually going to the esca¬ 
lator cont rols and putting Ihe circuit breaker back in again. 

What have you to say. Mr. Leuhrmnn, if it is alleged 
that while the escalator is coming down, moving down, 
there is a sudden jerk; and that is followed, after tin* esca¬ 
lator goes a couple of step.- further, by some other jerk? 
What have you to say as to whether that would stop the 
escalator? A. It deiinitely would, because the slightest 
variance in speed, particularly an increase of speed, would 
actuate* the governor. 
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( t ). Is it necessary at any time for a customer or a person 
using the escalator to come to the edge of a floor and step 
down to got on the escalator steps? A. Xone. 

Q. Assuming that a person has a French heel about that 
size (indicatin'*'), would that be sufficiently small to get 
caught in the comb plate up at the top of the steps? A. Xo. 

Q. Is there anything in the steps themselves, in the 
construction of the steps, that will cause anyone’s heel of 
that type to get caught in them? A. Xo. 

Q. I)o I understand you correctly to say that if there 
was a sudden jolt, such as I described to you, the escalator 
would come to an immediate stop ? A. Yes. sir. 

# # # 

3S By the Court: 

Q. How do you stop the machinery ? Do you think that 
you can explain that? 

# # # 

The Witness (drawing on blackboard): If I had a per¬ 
fectly round rod on which was suspended two arms that 
had appreciable weights at their ends, and I spun that rod 
around, centrifugal motion would make those balls fly out 
and assume a position approximately like this (drawing). 

If there were a linkage on those arms so that when they 
tended to fly out due to centrifugal motion, they would 
raise a collar on this rod, this collar would actuate an 
electrical mechanism when it reached a certain height. 

If there was no movement, no rotary movement, those 
shaft balls would hang down alongside of it, and the collar 
would be forced down to this position (indicating). 

As the rod gets into rotary motion, centrifugal force 
would make the balls flv out and raise the collar on the 
shaft. At this point (indicating), that is the danger point, 
so to speak, or the point at which motion should stop. That 
might mean an electrical contact, such as there actually is 
on this escalator, would immediately throw out a circuit 
breaker; and the escalator stops and locks in position. 

Bv Mr. Simon: 

•> 

Q. Tell us where it locks. A. Actually the escalator is a 
continuous band of treads and risers. If it did not lock, 
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we will say that at the time of the over-speed there may be j 
eight or nine people on the escalator, and their weight na- i 
turally would make the escalator slide down to the lowest j 
position by gravity. So to prevent that, there are two | 
pawls, as they are called, that lock the sides of the steps and i 
prevent any movement. 

Q. And you have to throw the circuit breaker on again? \ 
A. Yes. Loosen it up, so that the escalator may be op- j 
crated. 

j 

Redirect Examination 
By Mr. McCullough: 

! 

Q. Mr. Luehrman, do von have anv means of slowing or ! 

making the escalator move at different speeds? A. ' 
39 No. There is not. 

Q. There are no times when it operates at dif- ! 
ferent speeds? A. No. 

Q. Is that your answer? A. That is right. 

Q. Now, your answers are all predicated upon the j 
thought, I take it, that the mechanism is working properly! 
to do what you said should be done? A. That is right. 

Q. * * * What would you say as an expert if you were j 
told that a party was descending an escalator of this type, j 
and that when they got at the top or about the top, that es-j 
calator did give a certain jerk? Would you say it was work¬ 
ing properly or not working properly? 

Mr. Simon: T object to the question. 

The Court: I overrule the objection. 

By Mr. McCullough: 

Q. Would you say it was working properly or not work-i 
ing properly if it did do that ? If the testimony was that it! 
did jerk, will you tell the Court and jury whether in vouri 
opinion the mechanism was working properly or not work-j 
ing properly? A. I can say if it jerked— 

Q. Just a minute. Let me ask you this question. If you; 
were told— A. If I was told? 

Q. (continued) Yes, sir.—as an expert, that the testi-j 
mony was that a person was going down on an escalator! 
of (his type from one floor to the other, and that there was; 
a jerk in the mechanism, the mechanical operation of it, 1 
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would you say that that elevator was working properly or 
improperly? A. If there was a jerk, it was not operating 
properly. 

Recross Examination. 

By Mr. Simon: 

Q. * * * 

Q. You are familiar with the escalator about which we 
are talking? A. Yes, sir. 

40 Q. Do you believe that that escalator with the me¬ 
chanical safeties which it has on it could have, in 
1935, December 3, 1935, have given a sudden jerk without 
having come to a complete stop? A. I do not. 

# m m 

Mr. Koenigsberger: The defendant moves the Court to 
direct the jury to return a verdict for the defendant upon 
the ground that there is no evidence of negligence. 

*= # * 

The Court: Mr. Koenigsberger, while I think the case is 
pretty slender, I am not just convinced that I ought to take 
the case from the jury. It is a difficult position to know 
what to do, and I don't like to take it from the jury unless 
I am very clear about it. 

* # # 

Evidence for Defendant 

John Wivel 

# # # 

Direct Examination 
By Mr. Simon: 

Q. Your name is John Wivel ? A. That is right. 

* # * 

Q. How are you employed at the present time? A. Floor 
refinisher. 

Q. Whom do you work for? A. I work for myself. 
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i 

Q. Where were you employed on December 3, 1935? A. j 
At the Hecht Company, on the escalators, * * * attendant 
on the escalators. 

* * * 

Q. Do you recall where you were at the time this lady i 
fell? A. Yes, sir. I was right directly in front of her. 

Q. * * * Tell us just what occurred, in your own j 

41 way, as you recall it. A. Well, my position was to ! 

circulate on the elevators and see that everyone was 

taken care of to the best of my ability so as not to make 

anv mistakes on entering or leaving the escalator. * * * \ 

My position was an attendant, to circulate on the various j 

elevators and see that people entered correctly and left the 

elevators correctly; that no children would play in between 

the escalators, that is, try to ride on them. * * * I was di- I 

rectiv in front of this ladv at the time. She seemed to have 
* • 

three or four children with her, and was coming down from | 
the second floor to the first, and had some packages in her 
arms. One of the children was trying to move back up 
the steps, such as children do all the. time, to try to beat the 
steps us, as they do. She turned to warn the child; and as j 
she went to turn around, it kind of looked as if the bottom j 
of her shoe was stuck, or her heel, and she lost her balance, j 
That was about four or five steps above the last landing. 

Q. Do you remember Mrs. Hudson being with her? A. \ 
Mrs. Hudson was with her. 

Q. Was she above her or in front of her? A. She was 
right alongside of her. 

Q. On the same step with her? A. On the same step. 

Q. When she fell about four steps from the bottom, she 
completed the fall, and you helped her up? A. Yes. 

Q. Do you know whether or not her coat got caught in 
the teeth at the bottom? A. T never noticed her coat being i 
torn. I noticed her hose was torn. 

Q. Did there come a time that you took her or arranged ! 
to have her taken to some other portion of the store? A. j 
That is right. We took her up to the hospital room. 

* # * 
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Cross Examination 

By Mr. McCullough: 

Q. I understood vou to sav that vour duty was to 

42 circulate up and down the escalators and see that 
people got on them properly. A. That is right. 

Q. Did you have any means of seeing whether they got 
on properly or got off properly? A. I just said that I 
would go around— 

Q. You just went up and down the escalator? A. That 
is correct. 

Q. Would you walk up the escalator or stand still? You 
didn't walk up and down the escalator all the time, did 
you? A. That depended. If somebody kind of got pan¬ 
icky, I would move up the steps. 

Q. If somebody got panicky, then you would move up? 
A. Naturally. 

Q. And if there was someone in front of them? A. I 

wouldn't pass anybody to do that. 

Q. What? A. I wouldn’t pass anybody. 

Q. Of course, you would wait. If somebody got panicky 

and there was a person in front, then you would wait until 

they all got off the escalator before you would go up to 

them? A. If one would let me go by, that is the only 

thing vou can do. 

* * * 

Q. Under no conditions ? 

# # * 

A. I meant, often there is people, just people that you 
might upset them by passing, and they won't let you by. 
Otherwise I would pass them and get down to that person. 
Q. You would pass them— A. Yes. 

Q. —if somebody got panicky on the stairway? A. That 
is right. 

Q. Did you as part of your duties stand at the top of the 
stairway and advise people how to get on? A. If I saw that 
they didn’t know how to get on, I would try to show 

43 them how to get on. The same way getting off. 

Q. But you had to get to the top and bottom to 
perform those two duties? A. That is right. I rode the 
stairway. 

Q. So you kept going up and down the elevator? A. 
That is right. 
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Q. When you were on tills elevator this day, was there 
anybody in front of vou? A. * * * There was about four 
or five people, I would think it was. 

Q. * * # Were they on your side or were they on the 
other side? A. Well, they were riding at the time two 
abreast. 

Q. They were all riding two abreast? A. Yes. 

Q. There couldn’t be five of them riding two abreast. 
How many were there? A. I mean, I was right next to 
some of them, practically next. 

Q. You have told us that you were to one side of them. 
A. That is right. I rode sidewise. 

Q. Tell the jury how you were riding on the step of this 
elevator. Let us use this step. This has been described as 
one of the treads, that black mark there. A. T was riding 
like this (indicating), so I could notice any disturbance and 
I could notice children who were playing in back of this 
lady. 

# * # 

By the Court: 

Q. Were you doing that at the time of the accident? A. 

* # * When the accident occurred, I was at the bottom. 

Q. You had gone down on that trip? A. Yes. 

# # # 

Q. But you recall where the lady was riding? A. The 
lady rode down just like that (indicating), because I turned 
when the lady was talking to her child. 

Q. When the lady was talking to her child? A. 
44 That is right. And T was right near the bottom of 
the steps then. 

Q. Now, with respect to the bottom of the steps, was she 
standing up or was she sitting down or laying down? A. 
She was holding by her grip to the railing. 

Q. She was holding to the railing? A. Yes. 

Q. She didn’t fall down? A. She didn’t fall all the way 
down. No, sir. 

Q. She didn’t fall to the floor at all? A. When the floor 
goes down, naturally you have— 

Q. There never came any time when she fell to the floor; 
is that right? A. Just at the end she went down on her 
knees. That was all. 
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Q. Just on her knees? A. That is right. Because I 
helped her up right away. It so happened that there was 
a little stool right back of her at the counter. I moved it 
out for her. 

# # * 

Q. Where were the children at that time? A. The chil¬ 
dren had come down and were standing around crying 
and all. 

Q. * * * Where was the daughter, the other lady? A. 
The daughter was right alongside of me. 

Q. * * * You came down the escalator standing with your 
back to the wall. Now, who was immediately in front of 
you? A. It was a man and the lady. 

Q. * * * And now, in front of them? A. In front of them? 
I am not sure of all of them. But I think it was a girl in 
front. I am pretty sure of her. 

Q. One or two? A. There was one girl there. 

Q. Just one on that step? A. There was two girls 
45 there. 

Q. There wore two on that stop? A. There were 
two girls on that step. 

Q. Looking back up the steps, who was the next one 
above? A. Above me was—there was a man. 

Q. * * * Was he on your side or on the opposite side? 
A. He was on the opposite from me. 

Q. * * * How many stops was he above? Was he on the 
step alongside of that one? A. No. He was on the step 
above that one. 

Q. * * * Now, who was above him, if you recall? A. This 
lady here (indicating) and her children, about a step or 
two ahead of him. 

Q. About a step or two ahead of him? A. About two 
steps ahead of him. 

Q. * * * r p] 1 j s woman and how many children? A. I 
think there were three or four. T am not sure. 

Q. Three or four? A. Yes. 

Q. How were they arranged? A. They were arranged 
in various positions. 

Q. Just what were those various positions? Who was in 
front? A. I don’t exactly know how they were arranged, 
because they were in back of that lady. 
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Q. You mean the large lady was in front? A. In front. 

Q. And the children were behind her? A. Were in back 
of her, and she turned at the time to warn the children. 

Q. Where was the little lady? A. The little lady was; 
alongside of her. 

Q. Alongside of her mother? A. This lady here (indi¬ 
cation the witness Hudson). 

Q. Now, was there any man behind them that you saw? i 
A. No. 1 didn’t notice any man. I had my eyes j 
46 concentrated on the children and the lady. I mean, j 
after all, they were the ones that were causing the 
disturbance right there. 

Q. Where was this lady here (indicating the plaintiff), j 
this big lady? A. The big lady was on the opposite side. 

Q. The little lady was on your side? A. On my side. 

Q. You don’t know how many children there were? A. | 
Three or four. 

Q. * * * When you got to the bottom of the steps, you 
say the lady went down on her knees? A. She went down 
on her knees, and 1 grabbed her immediately. 

Q. * * * Did she have a package in her arms? A. She 
had packages. 

Q. Do you recall whether she dropped them or didn’t 
drop them? A. The packages and everything dropped j 
right there. 

Q. * * * Who picked them up? A. Well, there was a 
young lady there. This young lady and there was another 
lady that picked up the packages. 

Q. How many packages did she have? A. I don’t really 
exactly remember. There could have been small ones, or 
anything, but it looked like four or five. * * * I couldn’t 
tell you now how many packages there were. After all, j 
she could have had small packages, and they could have j 
amounted to about ten. But they only looked like four or | 
five. 

Q. * * * When she went to the floor or to her knees did 
her clothes, her clothing, catch in the escalator? A. I 
didn’t notice any clothing caught in the escalator. 

# * * 

| 

I 

I 






I1ECHT CO. V. MARY C. WARD. 


38 


Redirect Examination 

Bv Mr. Simon: 

* 

Q. Mr. Wivel, at any time while you were going down 
that afternoon just before this accident occurred, did you 
feel any jerk in the operation of the escalator? A. 
47 Xo, sir. They were running very smoothly, because 

if anything would go wrong there, it would switch 

• cr* c C' 7 

it off and cut it off immediately. 

* * * 

Frederick W. Knox 

Direct Examination 

By Mr. Simon: 

* # # 

Q. You are employed by the Hecht Company? A. Yes, 
sir. 

Q. How long have you been with the Hecht Company? 
A. Six years this September. 

Q. You were therefore employed there on December 3, 
1935, when a lady was supposed to have been injured when 
she fell down an escalator? A. Yes, sir. 

Q. What was your position there at that time, Mr. Knox? 
A. I was a floor manager at that time on the first floor. 

Q. Do you recall about what time of day it was? A. No, 
I don't. 

Q. Who was it that called you, Mr. Knox? A. I think 
it was Mr. McGrath. 

Q. Was Mr. McGrath your floor manager there at the 
time? A. Yes, sir. 

Q. Did you pursuant to that call make an examination 
of the escalator? A. Yes, sir. 

Q. Tell us what you found? 

# # * 


A. I was called in in the case of all accidents; and I 
proceeded to the second floor and rode to the first floor on 
the escalator, and found it, as I say, to be operating— 

The Court: I think lie shouldn’t say that. 
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Mr. McCullough: Just tell how you found it. 

A. (continued) It was clean and free from any foreign 
matter. I don’t think I could testify as to the mechanical— 

48 By Mr. Simon: j 

Q. IIow was it functioning with regard to smoothness? 
A. Operating very smoothly. 

Q. * * * Did you find any jerks while you were on it? A. 
No, sir. 

Q. With relations to the * * * treads: * * * did you ex¬ 
amine them? A. Yes, sir; and they seemed to be in A-l | 
condition. 

Q. What have you to say as to whether they were wet j 
or dry or clean ? A. They were dry. 

# # # 

Q. Do you know what is meant by the comb of the es- ! 
ealator? A. Yes. j 

By the Court: 

Q. Tell us what it is. A. Y"ou mean the treads, do you 
not? 

Mr. Simon: No. The comb of the escalator. 

The Witness: You mean the comb at the bottom or at 
the top? 

Mr. Simon: Yes. 

The Witness: Yes, I found—I examined both of those. 

Mr. Simon: What condition did you find them in? 

The Witness: In A-l condition. 

By the Court: 

Q. What do you mean by that? * * * A. I found that 
thev were straight and that the rubber treads were mesh- i 
ing all right. 

Q. What do you mean by “straight”? A. Straight. I j 
mean, the metal base at the top and at the bottom—those j 
teeth or treads, rubber treads, they were straight. 

Q. Where they all the same distance apart? A. Yes, sir. 

Bv Mr. Simon: 

* 

Q. Did you observe as to whether or not the steps were 
forming correctly? A. Yes, sir. That is what I had in j 
mind also. 
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Q. "Were they forming correctly? A. Yes, sir. 

49 Q. Do you know, or did you make any measure¬ 
ment of how far apart the teeth of the comb were at 

that particular time? A. I didn’t take any measurements 
there. No. 

Q. So whatever you would say with regard to that would 
be purely an estimate? A. Yes. It seemed like they were 
quite close there. 

Cross Examination 

By Mr. McCullough: 

Q. Do you mean that they looked to you, as far as your 
examination was concerned, that they were working all 
right? A. Yes. 

# # # 

Q. How many comb teeth are there at the top of the 
stairs? Can you tell the Court and jury that? A. I have 
never counted them. 

* # # 

Q. * * * Is it fair to say that you know but very little about 
the mechanical make-up of the escalator? A. No. I am 
not familiar with the mechanical— 

Q. Now, Mr. Knox, we have used this blackboard here as 
the—we have taken the assumption that where I am stand¬ 
ing now is on the second floor stationary, and that this 
mark here is the first tread, and this black line here is the 
second tread as you get on to go downstairs, and it doesn’t 
break until it breaks there. Do you follow me? A. Yes. 

Q. And the step where I am now, when you step on this, 
this part would be moved forward, would it not? A. Yes. 

Q. Then, when it gets there (indicating), to that point, 
there is a breaking and then it starts down? A. Yes. You 
have the full width of the step. 

Q. AYith two treads to stand on? A. Yes, sir. 

50 Q. You step off of the second floor onto that mov¬ 
ing piece? A. In other words, assuming that the 

steps are this wide. 

Q. 14 inches. A. 14 inches. It comes out through the 
breast comb. 
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Q. Through the breast comb? A. The full 14 inches. Then 
it breaks and then the next one comes out. 

Q. Let me get that straight, and see if I understand what 
you say. You say that there is that rubber piece. Here is 
the stationary part. IVhen the tread comes out from under¬ 
neath the floor, you sav it comes from underneath? A. I 
say it comes out through the comb. 

Q. Through that top? A. Through the top. 

Q. And it comes out 14 inches? A. You say it is 14. 

Q. Is that correct? 

Mr. Simon: It comes out twice 14. 

Mr. McCullough: But he didirt say that. Let him 
testify. 

Mr. Simon: * * * That is what we agreed. 

Mr. McCullough: That is what we agreed. Now, I am 
asking him if what we agreed on, that that tread is 14 
inches, is correct. 

By Mr. McCullough: 

# # # 

Q. Now, then, Mr. Knox, when this step, when it starts 
down and gets to the bottom, what happens with the tread? 
A. That goes right up in the teeth of the breast jilate. 

Q. Similar to the top, only in the reverse? A. Yes, sir. 
Q. Is that correct? A. Yes. 

Q. Now, when you get to the bottom, where the step 
part goes into those teeth, did you observe that situation 
there physically, as to the condition there? A. Yes. 

* # # 

51 Q. Bid you know that this lady fell on that day? 
A. I don’t understand the question. 

Q. Did you see her there that day, the day of this ac¬ 
cident? A. No. I believe she was taken to the hospital 
room. 

Q. And when did you learn that there had been an acci¬ 
dent? A. Immediately after the accident. 

Q. * * * Did you see her? A. I don’t recall seeing her. 
q * # * jj ow s00n a ft er t] 1G aC eident did you go up the 
stairs to the second floor to look at the treads? A. Imme¬ 
diately after. As soon as it was called to my attention. 
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Q. Did yon get on the other escalator; do you recall? 
A. I went up on the up escalator, to * * * the second floor 
and to the down * * * escalator. 

Chester M. Bray 

Direct Examination 

By Mr. Simon: 

* # # 


Q. You are employed by the Hccht Company ? A. Yes. 

Q. How long have you been in their employ? A. Four¬ 
teen vears. 

%/ 

Q. Your duties there arc what? A. Chief engineer. 

Q. Thev have been that ever since vou have been there? 
A. Except for one year. 

Q. On December 3, 1935, at about 3 p. m., do you recall 
having been called to make an inspection of the escalator 
running from the second to the first floor? A. Yes, sir. 

Q. It was reported to you that someone had been 
52 injured? A. Someone had fallen on the escalator. 

Yes. 

Q. Did you examine the escalator as a result of that call? 
A. Yes, sir. 

Q. Tell the Court and jury what you found. A. Well, 
I found the escalator to be running smoothly and in a 
normal condition. I found nothing wrong with it at all. 

Q. Any of the treads bent? A. No. 

Q. Were they worn or broken? A. No. 

Q. The grooves between the treads were what size, if 
you remember? A. About half an inch. 

Q. Did you examine the hand rails? A. Yes, sir. 

Q. What condition were they in? A. 0. K. 

Q. Did you examine the floor plates? A. Yes, sir. 

Q. What condition were they in? A. Straight and true. 

Q. Did you examine the comb plates at the second and 
at the first floor landings? A. Yes, sir. 

Q. What condition were they in? A. The normal con¬ 
dition. Straight and ti-ue, and the steps were running 
straight between them. 

The Court: Which are the comb plates and which are 
the floor plates ? A. * * # It is a metal plate at the top of the 
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escalator as you step onto the escalator. That was free 
from grease, and nothing on it vo cause any damage to 
anyone. 

The comb plates have these fingers on them, and the steps 
of the escalator, when they come down, they run between 
these fingers on the comb plate. They are passing forward 
and go down between the grooves of the steps on the esca¬ 
lator, which prevents anything from going down un- 
53 derneath the escalator. If anvthing should fall on 
the steps, those fingers would cause it to roll right 
off on the floor plate. 

The Court: The comb plate is the movable one? 

Mr. Simon: No. The comb plate is the stationary one i 
that has fingers on it, and their function is to stop anything i 
from going underneath. 

The Court: What is the metal floor plate? 

Mr. Simon: The floor plate is a larger plate, larger than j 
the comb plate. 

i 

By Mr. Simon: 

Q. Is that right? A. That is right. As you step onto 
the escalator. 

Q. You first step on the floor plate, and then you walk 
forward, and then you step onto the steps? A. That is I 
right. 

Q. At that particular time it is claimed, Mr. Bray, that j 
this coat was torn (showing coat to witness) by being ! 
caught in the bottom comb plate when this lady was in a ! 
lying or sitting position. Did you find any goods or ma- i 
terial when you examined it, indicating— A. No. I did 
not. 

Q. Did you see any lint or any foreign substance there | 
at all? A. No. 

i 

Q. If there were a sudden iolt or .ierk in the escalator to I 
which we are referring, what would happen to it? A. It j 
would stop. 

Q. What would you have to do to start it again? A. You 
would have to start the mechanism. 

Q. TIow would you do that? A. You would have to take ! 
a key something like a Yale niglit-latch key, and start it j 
with the key. 


i 
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Q. "Were you in the employ of the Hecht Company when 
these escalators were installed by, I think, the Otis? A. 
Yes, sir. 

Q. The Otis Elevator Company? A. Yes, sir. 

54 Q. You are thoroughly familiar with them? A. 
Yes, sir. 

Q. How often do you inspect them? A. Every day. 

Q. What have you to say with relation to the cleanliness 
of the escalator at the time you inspected it on this after¬ 
noon? A. It was clean. 

Q. As to the type of escalator, can you tell me? A. What 
do you mean by “type”? 

Q. The newest type or the most modern type? A. Well, 
it is a modern type. T wouldn’t say it is the newest, be¬ 
cause I don’t know. Tt was the last thing in escalators 
when it was installed in our store. 

Q. That was in September— A. 1934. 

# * # 

The Court: Ho you want these people to go and see it? 

Mr. Simon: We would bo glad for them to go and see it. 

Mr. McCullough: I haven’t any objection to having them 
see it. 

* # # 

The Court: Let me say to the members of the jury that 
I am inclined to think myself that it might help you if you 
saw that escalator working. Would you like to go over and 
see it? If so, we can arrange for the jury to walk over 
there now and take a look at it and then come back here 
Monday. 

(Several Jurors said “Yes.”) 

The Court: Very well. 

# * # 

Cross Examination 

By Mr. McCullough: 

# * # 


Q. I will ask you if this elevator, if operating normally— 
The Court: Would jerk. 
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By Mr. McCullough: 

Q. —would jolt or jerk. A. No. 

55 Q. I will ask you now whether or not at the bot¬ 
tom, Mr. Bray, there is sufficient space between the 
floor,plate and the—or do you call that the comb (indicat¬ 
ing) ? A. The comb plate. 

Q. And what do you call that (indicating)? A. The 
tread on the steps. 

Q. —and the tread, if cloth of this thickness—you feel 
this (handing coat to witness)—if cloth of this thickness 
could get in and get caught. A. I couldn’t answer that. I 
could take my finger and push it in. But if you let it lie on 
the step, it would slide right off. 

Q. Could cloth of this thickness get in that space? A. I 
couldn’t answer that question. I don’t know. You could 
take your finger and stick it down underneath and it prob¬ 
ably would get caught. But if you lay it on the step, it 
would slide off and never get caught. 

Q. I asked you if there was space enough. A. No. Not 
space enough unless you push it down purposely in my 
opinion. 

* # # 

(Whereupon, at 2:52 o’clock p. m., an adjournment was 
taken until Monday, June 10, 1940, at 1:30 o’clock p. m. 
During the period of adjournment the jury viewed the es¬ 
calator.) 

Adrian Vick 

Direct Examination 
By Mr. Simon: 

m # # 

Q. You are in the employ of the Palais Royal? A. That 
is right. 

Q. And how long have you been employed there? A. 
Eight years. 

Q. Have you a position there, Mr. Vick? A. Superin¬ 
tendent of Maintenance and Service. 
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Q. As Superintendent of Maintenance and Serv- 
56 ice, do you have charge of the escalators at the Palais 
Royal? A. Yes, sir. 

Q. Can you tell us, please, when the escalator at the 
Palais Royal was installed and turned over to the public 
for use? A. It was installed in the summer of 1937 and 
opened for the public on October 16, 1937. 

Q. Prior to the installation of that escalator on October 
16, 1937, did you have an escalator at the Palais Royal to 
your knowledge? A. Xo. They did not. 

Q. Did you have an escalator at the Palais Royal, work¬ 
ing at the Palais Royal, prior to December 3, 1935? A. Xo. 
Did not. 

* # # 


Jack L. Catz 

Direct Examination 
By Mr. Simon: 

Q. You are in the employ of the Hecht Company ? A. 
That is correct, sir. 

Q. How long have you been in their employ? A. About 
twelve years. A little over. 

Q. Your position there is that of floorwalker? A. That 
is right. 

Q. Manager of the floor; is that correct? A. That is 
right. 

Q. We are inquiring with respect to an accident that oc¬ 
curred on December 3, 1935. "Were you in the store or in 
the employ of the Hecht Company at that time? A. That 
is correct, sir. 

Q. When a lady was said to have fallen down the esca¬ 
lator about 3 o’clock in the afternoon? A. Yes. 

Q. What have you to say as to what you did at that time 
pursuant to learning what had occurred? A. I was called 
and told that some lady had fallen on the escalator 
57 and we made an examination of the escalator. 

Q. Who was there at the time, if you remember? 
A. I think Mr. Bray, the engineer, was present. Mr. Knox, 
I think, was there in the capacity of floor manager at that 
time, and Mr. Wivel. 
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Q. Did you personally ride on the escalator at that time? 
A. Yes, sir. 

Q. From what floor to what floor? A. I rode from the 
second to the first, coming down, down the escalator. 

Q. What did you find? A. 1 found that the escalator at 
the time that 1 was on it was functioning normally and free 
from any foreign substance that would cause an accident to 
people. 

Q. Did the escalator do any jerking as you were riding 
down on it? A. It operated as I mentioned before—me¬ 
chanically (). K. I noticed no jump whatever. 

# # # 

Q. Did you find anything whatsoever wrong with the 
escalator in your examination from a layman’s standpoint? 
A. Nothing whatever. 

Cross Examination 

Bv Mr. McCullough: 

Q. What, if anything, did you do when you learned that 
someone had fallen, as to investigating the person that liad 
fallen rather than the escalator? A. When I was called to 
this, to inspect the elevator, I don’t recall seeing the cus¬ 
tomer at all. 

* * * 

Mr. Simon: I would like to make a further motion for a 
directed verdict. 

The Court: I deny that. * * * 

Mr. Simon: Then we can understand that a motion for 
directed verdict at the close of the defendant’s case has 
been overruled. I don’t think we have to take an excep¬ 
tion. 

58 The Court: All right. 

# * * 

Mr. Koenigsberger: If your Honor please, we offer in 
evidence certain portions of the original declaration. 

The Court: Weren’t you going to do that in connection 
with the argument? Well, go ahead, if you prefer to. * * * 
Go ahead. 
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Mr. Koenigsberger: We offer in evidence certain por¬ 
tions of the original declaration filed in this case or com¬ 
plaint, and also certain portions of the first amended com¬ 
plaint, second amended complaint, and the third amended 
complaint. This case is being tried on the fourth amended 
complaint. 

Reading now from the first declaration or complaint, 
which was filed on July 18, 1936, the plaintiff by her at¬ 
torney said there: * * * “Plaintiff stepped upon said esca¬ 
lator, but due to a mechanical defect in the construction of 
said device she was caused to lose her balance and fall 
owing to a mechanical defect as aforesaid.” 

In the second count she said that she stepped upon the 
escalator but due to a mechanical defect in the construction 
of said device she was caused to lose her balance and fall 
owing to the defect aforesaid. 

In the third count she said that the defendant failed to 
have an inspector or guard or attendant stationed at the 
escalator so that when she stepped on it, due to a mechan¬ 
ical defect in the construction of the device, she was caused 
to lose her balance and fall. 

In her first amended declaration, which was filed Novem¬ 
ber 25, 1936, she said that when she stepped upon the es¬ 
calator, the escalator was so constructed that the place 
upon which the plaintiff first stepped was a flat moving 
surface; that the plaintiff stepped upon said flat moving 
surface, but due to the inherent dangerous nature of the 
mechanism of said device, owing to the nature of its me¬ 
chanical construction and operation, shortly after the plain¬ 
tiff stepped upon the flat moving surface, the front portion 
of the flat moving surface was constructed in such a manner 
that it suddenly and without any warning to the plaintiff 
turned at ring angles to the part of the moving surface 
upon which the heels of the plaintiff rested, and that the 
weight of the plaintiff’s body while moving on the flat mov¬ 
ing surface was on the forward part of her feet and when 
the flat moving surface broke she was caused to lose 
59 her balance and fall. 

The second count and the third count are sub¬ 
stantially the same, Mr. McCullough. 
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Next we have the second amended declaration, filed Feb¬ 
ruary 5, 1937, where she says: “Due to the inherent dan- j 
gerous nature of the mechanism of said device, owing to ! 
the nature of its mechanical construction and operation, j 
shortly after the plaintiff stepped upon the fiat moving j 
surface the front portion of the flat moving surface was 
constructed in such a manner that it suddenly and without 
any warning to the plaintiff turned at right angles to the 
part of the moving surface at which the heels of the plain- ; 
tiff rested; that the weight of the plaintiff’s body while j 
moving on the flat surface was on the forward part of her j 
feet, and when the flat moving surface broke, she was 
caused to lose her balance and fell.” 

Her third amended declaration was filed April 10, 1937, j 
and there she said that when she stepped upon the step of 
said descending escalator, bv reason of its mechanical con- 
struction a defect in the comb plate or plates of the said i 
mechanism, which would have prevented this accident had 
they been in proper condition, the plaintiff’s foot was dis- j 
lodged from the edge of the said step and her shoe-heel ; 
thrown back into the space where the step was being formed j 

so that she was caused to lose her balance and lurch vio- i 

! 

lently forward, precipitating her with great force and j 
violence to the foot of said escalator. 

The fourth amended declaration was filed May 18, 1937. j 
I presume, Mr. McCullough, that you will stipulate that it j 
was not until the filing of the fourth amended declaration 
that anything was said about any jerking or jolting of the | 
escalator? 

Mr. McCullough: Yes. That is the first time that those ; 
terms were used. That is right. 

The foregoing is all of the evidence in the case bearing on j 
the question of liability. 

Other evidence was received bearing on the plaintiff’s in- ! 
juries and damages, which is not material to the issues on ' 
this appeal. 

After the conclusion of the testimony the following oc- j 
curred: 

i 

Mr. Simon: If your Honor please, I don’t believe I j 
stated my reasons for a directed verdict. I would like to j 
state them now, if 1 may. AYe were all talking rather i 
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60 rapidly and your Honor overruled it before I said 
anything. 

The basis of the motion is that there was no negligence 
shown on the part of the defendant. 

Mr. Kocnigsberger: There has never been any formal 
ruling on these prayers. 

61 The Court: The plaintiff’s first is denied . . . The 
third is granted as amended. 

Mr. Kocnigsberger: My objection to the third prayer 
is that it is too rhetorical. 

The Court: You both except. I think I will cut out some 
of this. 

I think I will grant X<>. 2, with an exception. 

Mi*. Koenisgbergcr: Your Honor, T would like to state 
my grounds for the various objections. * * * I object to the 
second upon the ground that there was not sufficient evi¬ 
dence of any jerk or jolt. There was no evidence that if 
there was a jerk or jolt, it was due to any negligence on the 
part of the defendant. 

"VYe object to the third upon the ground that . . . we con¬ 
test the proposition that the defendant was liable for the 
highest degree of care. 

The Court: I deny defendant’s 2 and 3. I might as 
well note as exception. I grant defendant’s 3 and 4. 

* * * 


The Court: Xo. 1, I think, is all right, except as to the 
third paragraph, which says that there is no presumption 
of negligence. I think that there is evidence so far as res 
ipse loquitor is concerned. 

Mr. Kocnigsberger: May it be considered that the last 
paragraph is being offered as a separate prayer and denied 
and that we except? 


Tlie Court: All right. 

Mr. Kocnigsberger: The principal point of the defend¬ 
ant is whether res ipse loquitor applies. 

Charge of the Court 

The Court: Xow, ladies and gentlemen, as you know, 
your exclusive function is to decide the facts of the case. 
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You are to take the legal principles which I am about to 
state to you as correct and examine the evidence, because 
there is a very substantial conflict about some of the im¬ 
portant things, and decide what you think did occur at the 
time, and then decide for whom your verdict shall be. 

Now, if you think I have any opinion on the facts, you 
please disregard that, because I have enough to do to try 
to decide the questions of law which come within my 
G2 province, and I have no desire to invade yours. 

Of course, you should decide the case solely upon 
the evidence. While we always have sympathy for any¬ 
body who is injured, still, we try to leave that out of the 
case and use our best judgment and not be influenced by 
sympathy for or prejudice against anybody in the case. 

Here the plaintiff alleges that she was hurt by reason of 
the negligence of the defendant. She did fall and she was 
hurt. Those two facts arc admitted. It is denied, how¬ 
ever, that the defendant was negligent. So the burden of 
proof is upon the plaintiff to establish that negligence by 
the fair preponderance of the evidence. 

I think you are familiar with that expression, but I shall 
define it again. It means the greater weight of the evi¬ 
dence. It does not matter who called a witness. But you 
have heard them all. Is there greater weight of evidence 
in favor of this contention of the plaintiff that her injury, 
her fall, was due to negligence of the defendant? If so, 
she has carried the burden. But if the weight of evidence 
is the other way, or the evidence is equally balanced upon 
that point, then your verdict should be for the defendant. 

The credibility of witnesses is a matter of fact, and 
therefore exclusively for you. 

This accident happened an unusually long time ago. You 
are entitled to take into consideration when you are weight¬ 
ing the credibility of the witnesses their attitude upon the 
stand; whether they are frank, candid, or evasive; their op¬ 
portunity to observe and tell you about it, their ability to 
remember over these five years that have elapsed; whether 
they have made contradictory statements elsewhere. You 
are entitled, of course, to take into consideration any in¬ 
terest which any one of the witnesses has in the outcome of 
the case. 
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Counsel have asked me to call to your attention a partic¬ 
ular rule. Please don’t understand that 1 tell you as a 
matter of law that that applies to any of these witnesses. 
That is for you to determine. AVe do have a rule that if you 
believe that any witness has intentionally testified falsely 
about a material matter in the ease about which that wit¬ 
ness could not reasonable be mistaken, then vou mav, if 
you wish, disregard all the testimony of that wit- 
03 ness. 

Xow, you notice that that is permissive and not 
compulsory. You may, if you wish, consider all the testi- 
monv of such a witness earofullv; and if vou think there 
is any truth in it. you may believe that. But just what you 
should do with the testimony of that witness is a question 
for you. Bear in mind, it does not apply to any honest 
mistake. It does not apply to even a false intention to 
testify about an immaterial matter. It applies only to an 
intentional false statement about a material matter about 
which a witness could not reasonably be mistaken. 

Xow, to come to the charge in this particular case: The 
charge here is that the Hecht Company operated an esca¬ 
lator from the second to the first floor of the store; that 
the plaintiff rode thereon and fell and was injured, and 
that this fall was due to the negligence of the defendant. 

The fall and subsequent injury therefrom are admitted, 
but it is contended that the Hecht Company was not neg¬ 
ligent and that the fall was due to the carelessness of the 
plaintiff herself or to some cause for which the defendant 
is not responsible. 

The plaintiff contends that two things happened and that 
one or both of them caused her fall. Her counsel laid 
greater stress on the alleged jerk or jump in the operation 
of the escalator, and so I will take that question up first. 

The escalator was maintained for the convenience of the 
patrons of the store. The Court instructs the jury that 
those who operate escalators, while they are not insurers 
of the safety of their patrons who use the escalators, 
nevertheless such patrons are entitled to the highest degree 
of care, diligence and skill on the part of the operators of 
the escalators. Therefore, if the jury believes from the 
evidence that the defendant operated the device known as 
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an escalator, mentioned in the declaration, for the use of 
its customers and the plaintiff used the same, then the de¬ 
fendant was bound to exercise for the plaintiff’s safety the 
highest degree of care, skill, and diligence practicable under 
all the circumstances, to prevent her injury while using the 
escalator. If you find that the defendant failed in any of 
said respects and that such failure was the cause of the 
accident, then your verdict should be for the plaintiff. 
64 Bear in mind the difference that there is between 
that instruction and the ordinary rule of negligence. 
You have tried a number of these negligence cases, and you 
were told that negligence consists of the failure to do what 
a reasonably prudent person would do or doing something 
that a reasonably prudent person would not do. That is 
what we call ordinary care, using ordinary care, a failure 
to use which is negligence. But here, because of the char¬ 
acter of this escalator, the law charges the owner and oper¬ 
ator of the escalator with the highest degree of skill, dil¬ 
igence, and care practicable under the circumstances. 

Now, as I said a moment ago, the plaintiff says that there 
was a sudden jerk of that escalator, which caused her to 
fall. That question of the sudden jerk is very gravely dis¬ 
puted in the case. You have the testimony of the plaintiff 
and her daughter, who were on the escalator, as to what hap¬ 
pened. You have the testimony of the young man who was 
looking after the escalators on that day. I will not undertake 
take to state all of the evidence, because counsel have been 
over it very carefully; and, after all, you probably remem¬ 
ber it better than I do. 

But the defendants also say that the jerk could not have 
happened, because of the structure of the apparatus; and 
that if it had occurred, there would have been an almost 
instantaneous stopping of the escalator; so that that did 
not occur. 

So that is the evidence that you have. You have the af¬ 
firmative testimony on one side, and you have this other 
testimony on the other side. 

Now, bear in mind that the burden of proof is on the 
plaintiff to establish by a fair preponderance of the evi¬ 
dence that the jerk did occur. That is for you to decide. 
Did it occur or did it not? 



54 


IIECHT CO. V. MARY C. WARD. 


I 


If you decide that it did not occur, why, of course, you 
will eliminate that from your further consideration, and 
you will take up the question of the heel of the shoe catch¬ 
ing in the escalator. 

But if you decide that the jerk did occur, then the ques¬ 
tion you have to pass on is, Was that negligence or not? 
Now, that is a question of fact for you to decide, whether 
the defendant in the exercise of the highest degree of care 
could have prevented that jerk. 

You are instructed that if you find from the evi- 
65 deuce that the plaintiff was using the escalator in 
the defendant’s store to go from the second to the 
first floor, the said escalator being at all times under the 
exclusive control and management of the defendant and 
entirely out of the control and management of the plaintiff, 
and that while so traveling on the said escalator it did eud- 
denly and in a very unusual manner jerk and jolt violently 
and that by reason thereof the plaintiff was thrown to the 
steps of said escalator and was injured thereby, and that 
said violent jerking and jolting has not been satisfactorily 
explained by the defendant in its evidence to have occurred 
without its negligence, then your verdict should be for the 
plaintiff. 

In other words, I have reached the conclusion that this 
case is one of those cases where we apply what we call the 
rule of “The thing speaks for itself.”. I am going to ex¬ 
plain to you just what that means. 

She says that there was a jerk. I am instructing you now 
on the theory that you have found that there was a jerk. 
Please understand that I don’t undertake to say to you 
whether there was or not. That is a question of fact for 
vou to decide. But it is mv dutv to instruct vou on every 
possible phase of the testimony. 

Now, this rule that we speak of, “The thing speaks for 
itself,” means that the facts of the occurrence warrant the 
inference of negligence: not that they compel such an infer¬ 


ence. Thev furnish circunistancial evidence of negligence 


where direct evidence may be lacking. 


But it is evidence to 


be weighed: not necessarily to be accepted as sufficient. They 


call for explanation or rebuttal, not necessarily making out 
negligence, but leaving a question to be decided by the jury. 
And when all the evidence is in, the question for the jury 
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is whether the preponderance of that evidence is with the 
plaintiff. 

If you find that the jerk did not occur, or if you find that 
even if it did occur, under the rule that I have stated to 
you, and the explanation that I have stated to you, if you 
still find that the defendant was not negligent because of 
that jerk, you have the question of the heel. The plain¬ 
tiff testified that her heel caught in the apparatus; that 
that was one of the things that caused her to fall. 

Now, that fact is denied, and that again is a ques- 
G6 tion for you to pass on. You have heard the testi¬ 
mony pro and con on the subject. You have exam¬ 
ined the apparatus. You heard the testimony as to the 
condition of the apparatus shortly after the fall. So it is 
for you to decide whether or not that heel did catch in the 
apparatus and whether or not that caused her fall. And 
again the burden of proof is upon her to establish that by 
a fair preponderance of the evidence. 

Now, if you do find that fact to be established by the fair 
preponderance of the evidence, then you must consider 
whether or not the catching of the heel was due to the de¬ 
fendant’s failure to exercise the high degree of care which 
I have explained to you he is charged with in the operation 
of the escalator. If vou find that the catching of the heel 
was not due to a failure of the defendant to exercise that 
high degree of care, then your verdict should be for the 
defendant. If vou find that the catching of the heel was 
due to the failure of the defendant to exercise this high de¬ 
gree of care, then your verdict should be for the plaintiff. 

In connection with the whole case there are certain legal 
principals which counsel have asked me to explain to you. 
I have read some of them already. 

The defendant was not an insurer of the safety of the 
plaintiff while she was a passenger on the escalator. The 
defendant is not liable to the plaintiff unless you find from 
a preponderance of the evidence that the defendant was 
negligent and that said negligence was the proximate cause 
of the injury to the plaintiff. Unless you find from a pre¬ 
ponderance of the evidence that the defendant was negli¬ 
gent, and that such negligence was the proximate cause of 
the accident, your verdict must be for the defendant. 
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If von find from the evidence that the escalator was con- 
structed and maintained in the same manner as like esca¬ 
lators in similar establishments were constructed and main¬ 
tained, that is a circumstance which you may take into 
consideration in determining whether the defendant exer¬ 
cised this high degree of care in respect of the construction 
and maintenance of the escalator. 

Then the only question which I have not discussed with 
you is that of damage. Of course, if you find for the defen¬ 
dant, you need spend no time on that. If you find for the 
plaintiff, then you should undergo to award her such 
67 sum as in your judgment would fairly and reason¬ 
ably and adequately compensate her for the injuries 
which she has suffered as a result of the accident. 

Is there anything else, gentlemen, that you wish me to 
say ? 

* # * 


Mr. Koenigsberger: The defendant objects to the grant¬ 
ing of such of the plaintiff’s prayers as were granted over 
its objection and to the denial of such of its prayers as were 
denied, and to the charge insofar as it imposes upon the 
defendant the duty to use the highest degree of care, and 
insofar as it permits the jury to infer negligence from the 
jerking of the escalator, if they find that there was a jerk, 
and to the extent that it charges the jury that the doctrine 
of res ipso loquitur applies. 

* * * 

The following requests of the plaintiff for instructions 
to the jury were granted over the objection of the defen¬ 
dant : 

Plaintiff’s Request for Instructions Xo. 2. 

“The Court instructs the Jury that if they find from the 
evidence that the plaintiff was using the escalator in the 
defendant’s store, in going from the second to the first 
floor as a passenger on said escalator and as a customer of 
the defendant, the said escalator being at all times under 
the exclusive control and management of the defendant and 
entirely out of the control and management of the plaintiff, 
and that while so traveling on the said escalator it did 
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suddenly and in a very unusual and extraordinary manner, 
jerk and jolt violently, and that by reason thereof the plain¬ 
tiff was thrown to the steps of said escalator and was in¬ 
jured thereby, and that said violent jerking and jolting has 
not been satisfactorily explained by the defendant in its 
evidence herein, and that plaintiff’s injuries were directly 
caused therebv, then vour verdict should be in favor of the 
plaintiff and against the defendant.” 

68 Plaintiff’s Request for Instructions No. 3. 

“The Court instructs the Jury that those who operate 
escalators while they are not insurers of the safetv of their 
patrons who use the same nevertheless such patrons are en¬ 
titled to the highest degree of care, diligence and skill on 
the part of such operators; therefore, if the Jury believes 
from the evidence that the defendant operated the device 
known as an escalator, mentioned in the declaration, for 
the use of its customers and the plaintiff used the same, 
then the said defendant was bound to exercise for the plain¬ 
tiff’s safety the highest degree of skill, diligence and care 
practicable under all the circumstances, to prevent her in¬ 
jury while so using the said escalator. And if you find that 
the defendant failed in any of said respects and that such 
failure was the cause of the accident, then your verdict 
should be for the plaintiff.” 

The following requests of the defendant for instructions 
to the jury were denied, over the objection of the defen¬ 
dant. 

Defendant’s Request for Instructions No. 1. (In part) 

“No presumption that the defendant was negligent 
arises from the fact that the plaintiff was injured while a 
passenger on the escalator.” 

Defendant’s Request for Instructions No. 2. 

“Even if you find from the evidence that the plaintiff 
caught, her heel, that fact of itself is not sufficient to show 
that the defendant was negligent. 

“Even if you find from the evidence that the escalator 
gave a sudden jerk, that fact of itself is not sufficient to 
justify you in finding that such jerk was the result of neg¬ 
ligence on the part of the defendant.” 
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Defendant’s Request for Instructions No. 3. 

“The defendant owed the plaintiff the duty to use rea¬ 
sonable care to have and keep its escalator reasonably safe 
for the use of its customers, including the plaintiff. The 
degree of care required is that which a reasonably prudent 
person would use under similar circumstances.” 

69 The defendant requested the Court to instruct the 
jury as follows: 

Defendant’s Request for Instructions to Jury No. 4. 

“If you find from the evidence that the escalator was 
constructed and maintained in the same manner as like 
escalators in similar establishments were constructed and 
maintained, that is a circumstance which you may take into 
consideration in determining whether the defendant exer¬ 
cised reasonable care in respect of the construction and 
maintenance of the escalator.” 

The Court, over the objection of the defendant, modified 
the prayer by striking out the word “reasonable” and in¬ 
serting in lieu thereof the phrase “this high degree of 
care,” and read said request, as so modified to the jury, 
as follows: 

“If you find from the evidence that the escalator was 
constructed and maintained in the same manner as like 
escalators in similar establishments were constructed and 
maintained, that is a circumstance which you may take into 
consideration in determining whether the defendant exer¬ 
cised this high degree of care in respect of the construction 
and maintenance of the escalator.” 

I hereby certify that on the 25th day of July, 1940, I 
served the foregoing proceedings at trial on Robert W. 
McCullough, Esq., attorney for the plaintiff, by mailing a 
copy thereof to said attorney at his address, SOS IT Street, 
N. E., Washington, D. C. 

LAWRENCE KOENIGSBERGER 
Attorney for Defendant. 



HECIIT CO. V. MARY C. WARD. 


59 


70 


Verdict and Judgment 
Filed June 111940 

* # # 


This cause having; come on for hearing on the 7th day of 
June, 1940, before the Court and a jury of good and lawful 
persons of this district, to wit: 

Neville E. Farrell 
John AY. Fisher 
John F. AIcGinness 
Edwin G. Thomas 
James R. MacAYilliams Jr 
Herschal D. Sager 
Robert T. Highficld 
Hayes AY. Hawkins 
Neva B. Maaske 
Eric G. Janson 
Stuart E. Catling 
Donald C. Campbell 


who, after having been duly sworn to well and truly try 
the issues between Mary C. AYard, plaintiff and The Hecht 
Co., defendant, and after this cause is heard and given to 
the jury in charge, they upon their oath say this lltli day 
of June, 1940, that they find the issues aforesaid in favor of 
the plaintiff and that the money payable to her by the de¬ 
fendant by reason of the premises is the sum of $1,000.00. 

AYHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of $1,000.00 together 
with costs. 

CHARLES E. STEAYART, 
Clerk , 

By GRIFFIN T. GARNETT JR. 

Assistant Clerk. 


By direction of 
Justice Adkins 
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71 Motion to Set Aside Verdict, to Vacate 

Judgment and 

(1) to Enter Judgment for Defendant or 

(2) to Grant New Trial. 

Filed June 21 1940 
* # # 

The defendant moves the Court to set aside the verdict 
entered in the above-entitled action on June 11, 1940, and 
to vacate the judgment entered on said verdict; and to 
enter judgment for the defendant in accordance with the 
motion of the defendant for a directed verdict, or, in the 
alternative to grant the defendant a new trial. 

The grounds of the aforegoing motion are the following: 

1. The Court erred in refusing to direct a verdict for the 
defendant. 

2. The verdict is contrary to the evidence. 

3. The verdict is contrary to the weight of the evidence 

4. The amount of said verdict is excessive. 

5. The Court erred in instructing the jury. 

6. The Court erred in granting plaintiff’s request for 
instructions to the jury No. 2. 

7. The Court erred in granting plaintiff’s request for 
instructions to the jury No. 3. 

8. The Court erred in modifying defendant’s request for 
instructions to the jury No. 1. 

9. The Court erred in denying defendant’s request for 
instructions to the jury No. 2. 

10. The Court erred in denying defendant’s request for 
instructions to the jury No. 3. 

11. The Court erred in modifying defendant’s request 
for instructions to the jury No. 4. 

12. And other matters and errors occurring in the 

72 course of the trial of the action. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 
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Memorandum 

June 28—1940 

Order overruling motion for new trial—filed. 


73 Notice of Appeal 

Filed July 9 1940 

# * * 

Notice is hereby given this 9th day of July, 1940, that 
The Hceht Company, a corporation, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 11th 
day of June, 1940 in favor of Mary C. Ward against said 
The Hccht Company. Order overruling Motion for new 
trial signed June 28—1940. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


Memoranda 

julv 9—1940. 

%> 

Supersedeas Bond ($1250.00) on appeal approved and 
filed. 


Julv 26—1940. 

Order extending time to file transcript of record on ap¬ 
peal to and including September 3, 1940—filed. 


74 Assignment of Errors 

Filed July 29 1940 

« # * 

1. The Court erred in admitting evidence as to the plain¬ 
tiff catching her heel on the comb plate of the escalator. 

2. The Court erred in denying the defendant’s motion 
for a directed verdict. 
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3. The Court erred in granting plaintiff’s request for in¬ 
structions Xo. 2. 

4. The Court erred in granting plaintiff’s request for in¬ 
structions Xo. 3. 

5. The Court erred in denying part of defendant’s re¬ 
quest for instructions Xo. 1, as appears in the statement of 
proceedings at the trial. 

6. The Court erred in denying defendant’s request for 
instructions Xo. 2. 

7. The Court erred in denying defendant’s request for in¬ 
structions Xo. 3. 

8. The Court erred in modifying defendant’s request for 
instructions Xo. 4, as appears in the statement of proceed¬ 
ings at the trial. 

9. The Court erred in denying the motion of the defen¬ 
dant for a new trial or for judgment in its favor notwith¬ 
standing the verdict. 

10. The Court erred in instructing the jury that it was 
the duty of the defendant to use the highest degree of care. 

11. The Court erred in instructing the jury that it might 
infer negligence from the jerking of the escalator, if they 

found there was a jerk. 

75 12. The Court erred in instructing the jury on the 

doctrine of res ipsa loquitur. 

SIMOX, KOEXIGSBERGER & YOUNG 
LAWREXCE KOEXIGSBERGER 
Attorneys for Defendant 


76 Statement of Points Upon Which Appellant 
Intends to Rely on Appeal 

Filed July 29 1940 
# # * 

1. The Court erred in admitting evidence as to the plain¬ 
tiff catching her heel on the comb plate of the escalator. 

2. The Court erred in denving the defendant’s motion for 
a directed verdict. 

3. The Court erred in granting plaintiff’s request for 
instructions Xo. 2. 

4. The Court erred in granting plaintiff’s request for 
instructions Xo. 3. 
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5. The Court erred in denying part of defendant’s re¬ 
quest for instructions Xo. 1, as appears in the statement of 
proceedings at the trial. 

6. The Court erred in denying defendant’s request for 
instructions Xo. 2. 

7. The Court erred in denying defendant’s request for 
instructions Xo. 3. 

8. The Court erred in modifying defendant’s request for 
instructions Xo. 4, as appears in the statement of proceed¬ 
ings at the trial. 

9. The Court erred in denying the motion of the defen¬ 
dant for a new trial or for judgment in its favor notwith¬ 
standing the verdict. 

10. The Court erred in instructing the jury that it was 
the duty of the defendant to use the highest degree of care. 

11. The Court erred in instructing the jury that it might 
infer negligence from the jerking of the escalator, if they 

found there was a jerk. 

77 12. The Court erred in instructing the jury on the 

doctrine of res ipsa loquitur. 

STMOX, KOENIG SBERGER & YOUNG 
LAWRENCE KOEXIGSBERGER 
Attorneys for Defendant 


78 Designation of Record on Appeal. 

Filed July 26 1940 
* # # 

The Clerk of the Court will kindly prepare record on ap¬ 
peal in the above-entitled action, and will include therein 
the following: 

1. Fourth amended declaration. 

2. Pleas to fourth amended declaration. 

3. Joinder in issue. 

4. Statement of proceedings at trial. 

o. Verdict and judgment. 

6. Motion of defendant to set aside verdict and judgment, 
or for new trial. 

7. Memorandum: Order overruling motion for new trial. 

8. Notice of appeal. 

9. Memorandum: Supersedeas bond on appeal approved 
and filed. 
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10. Assignment of errors. 

11. Statement of points on which appellant intends to 
rely on appeal. 

12. This designation. 

Note: Proofs of service of motions and pleadings to be 
omitted. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 

I hercbv certify that on the 25th dav of Julv, 1940, I 
served the foregoing designation of record on appeal on 
Robert W. McCullough, Esq., attorney for the plaintiff, by 
mailing a copy thereof to said attorney at his address, 808 
II Street',rN. E., Washington, D. C. 

LAWRENCE KOENIGSBERGER 
Attorney for Defendant. 


79 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 78, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. S77S8 at Law, wherein 
Mary C. Ward is Plaintiff and Hecht Company, a corpora¬ 
tion, is defendant, as the same remains upon the files and 
of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 23rd day of August, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7754 Hecht Co., Appellant, vs. 
Ward. United States Court of Appeals for the District of 
Columbia Filed Aug 29 1940 Joseph W. Stewart, Clerk. 




